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IN THE COURT OF COMMON PLEAS 
SUMMIT COUNTY, OHIO 

 
MEMBER WILLIAMS, et al., 
 
  Plaintiffs, 
 
 vs. 
 
KISLING, NESTICO & REDICK, LLC, et 
al. 
 
  Defendants 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

Case No. CV-2016-09-3928 
 
Judge James A. Brogan 
 
KNR DEFENDANTS’ 
MEMORANDUM IN OPPOSITION 
TO PLAINTIFFS’ MOTION TO 
COMPEL 
 

 
 Mr. Nestico testified for almost 13 hours on February 7 and 8, 2019. At the 

conclusion of the second day of testimony, Plaintiffs’ counsel did not attempt to suspend 

the deposition in progress.  He concluded simply with “I appreciate your patience 

gentlemen – thank you. I understand.”  Now Plaintiffs have moved to compel additional 

testimony of Alberto Nestico on seven topics.  Those are addressed in the order raised by 

Plaintiffs, below. 

1. KNR’s advertising and solicitation of potential clients. 
 
 This issue relates only to Plaintiffs’ Exhibit 4, which is comprised of 6 pages from 

KNR’s website which describe the firm’s class action experience (A copy of Plaintiffs’ 

Exhibit 4 is attached hereto as Exhibit A.)  

 In their motion, Plaintiffs cite to the Nestico transcript at 76:2 – 77:17 (Nestico 

Dep., Vol. 1, Feb. 7, 2019), but the question that appears at page 76:2 is: 

MR. PATTAKOS: This is his communication with potential clients.  It’s 
relevant.  I’m entitled to ask him questions about it. 

 
The actual question that started the colloquy between counsel was posed on page 73, 

after Plaintiffs’ counsel asked: 
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Okay.  Do you have reason to dispute that the contents of this document 
[Plaintiffs‘ Exhibit 4] represents the KNR website as of today? 
 

(Nestico Dep., Vol. 1, 73:16-18.)  Deponent responded that he could not answer the 

question (because he had not reviewed the website), but stated to counsel, “If you 

printed it off, that’s what it is.”  (Nestico Dep., Vol. 1, 77:11.) 

 Plaintiffs’ counsel eventually asked the deponent: 
 

Q. So you’re not going to answer questions about this document at 
your attorney’s instruction, Mr. Nestico? 

 
A. Correct. 

 
(Nestico Dep., Vol. 1, 77:24 – 78:2.)  However, Mr. Nestico was questioned and testified 

about Plaintiffs’ Exhibits 3, 5, 6, 7, and 8, all of which are copies of other portions of the 

KNR website. (Nestico Dep., Vol. 1, 80:1-132.) 

 As stated above, Plaintiffs’ Exhibit 4 is a screen shot of the portion of KNR’s 

website that detailed the firm’s experience with class action and mass tort cases.  None 

of the named Plaintiffs involved in this suit were represented by KNR in class action or 

mass tort suits.  Mr. Nestico’s counsel explained the reasons for his instruction to 

Mr. Nestico not to answer questions about Plaintiffs’ Exhibit 4: 

MR. MANNION: I am just going to say for the record, Peter, while he is 
reading that, none of the underlying plaintiffs had class action claims 
handled by KNR, so I don’t see the relevance in this.  And you’re certainly 
not going to try to turn him into a class action expert, as he sits here.  He is 
here as a fact witness.  
 

(Nestico Dep., Vol. 1, 74:19 – 75:2.)  Plaintiffs’ counsel responded that Plaintiffs’ 

Exhibit 4 is a communication with potential clients and therefore relevant. (Nestico 

Dep., Vol. 1, 76:2-4.) But the firm’s class action and mass tort experience is not relevant 

to either class certification in this case or to the underlying merits; therefore, this 
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portion of KNR’s website advertising KNR’s class action and mass tort experience is not 

relevant to this case, and Mr. Nestico should not be required to testify about it. 

 Plaintiffs’ next cite Nestico Dep., Vol. 1, 127:24 – 128:7, at which the following 

exchange took place : 

Q. How much does the firm spend every year on advertising? 
 
A. I’m not answering that question.  That’s proprietary.  It’s clear. 
 
Q. Okay.  It’s increased over the years, hasn’t it? 
 
A. I’m not answering that question. 

 
The KNR advertising budget is clearly proprietary and is not relevant in any way to the 

class action claims asserted in this matter. 

 Plaintiffs’ final citation is to Nestico Dep., Vol.1, 146:13-25: 
 

Q. * * * How is it that you remain on the cutting edge of your field? 
 
A. Technology. 
 
Q. What type of technology? 
 
A. The use of technology. 
 
Q. What technology? 
 
A. Again, I’m not going to tell you this is all proprietary, because I’m 

not going to tell you how we handle cases. 
 
Q. Okay.  Proprietary technology. 
 
A. Did you say something? 
 
Q. No.  Proprietary technology, I just want to confirm that is your 

answer. 
 
A. Okay. 
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This, again, is proprietary.  How Mr. Nestico creates and maintains an advantage over 

other personal injury plaintiffs’ counsel is protected as proprietary information and is 

totally irrelevant to this action.  

 For these reasons, Mr. Nestico should not be required to testify about Plaintiffs’ 

Exhibit 4, or about his marketing strategy or use of technology in his practice. 

2. The reasons why KNR tracks referrals to and from medical providers. 
 
 Plaintiffs’ counsel cites Nestico Dep., Vol. 1, 209:3 – 210:10: 
 

Q. Okay.  You agree that the firm closely tracks its referrals to and 
from medical providers, correct? 

 
A. You say, closely tracks.  I wish it was closer, but we try our best. 
 
Q. Okay.  To track as accurately as possible the referral source of each 

case? 
 
A. Yes. 
 
Q. And what’s the reason for doing that? 
 
A. First of all, it’s proprietary, and you’re a competitor, so I’m not 

going to give out information as to why I do certain things.  You 
wouldn’t tell me. 

 
Q. Brandy testified all about this. 
 
A. Okay.  I wouldn’t have. 
 
Q. And, now, you’re not going to testify? 
 
A. No, I’m not going to. 
 
Q. Okay. 
 
A. You want general, I’ll give you general.  I’m not going to tell you 

what we do. 
 
Q. Why don’t you give me generally, then. 
 
A. Any business wants to track their resources.  I’m sure you do. 
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Q. Okay.  But the reason you do it, you are going to keep a secret? 
 
A. It’s for marketing purposes. 
 
Q. For marketing purposes.  Marketing to who? 
 
A. To the public. 
 
Q. You track your referrals, so that you could analyze how effective 

your marketing is? 
 
A. That’s one of the reasons, sure. 
 
Q. What are the other reasons? 
 
A. You’re getting back to, it’s proprietary, and I’m not going to tell you. 

 
 Mr. Nestico testified that the reason KNR tracks referrals is for marketing 

purposes.  The specific use of that information in KNR’s marketing efforts is proprietary, 

and Plaintiffs’ counsel is a competitor of KNR.  Second, this information is not relevant 

to the claims asserted in the instant complaint.  Third, as Plaintiffs’ counsel stated, 

Brandy (an employee of KNR) already testified “all about it;” thus, there is no need for 

Mr. Nestico to do so. 

3. Mr. Nestico’s knowledge about the testimony Julie Ghoubrial 
provided in her divorce case about the allegations in this lawsuit. 

 
 Mr. Nestico did not attend Ms. Ghoubrial’s deposition.  He testified that what he 

knows about Julie Ghoubrial’s deposition “* * * is what my lawyers have told me.”  

(Nestico Dep., Vol. 2, 471:20; 474:14-15, Feb. 28, 2019.)  Mr. Nestico was instructed by 

the undersigned that “If the only source of your information is what your lawyer told 

you, you don’t have any information that you can disclose period.”  (Nestico Dep., Vol. 2, 

474:25 – 475:3.)  Plaintiffs’ counsel did not ask a follow-up question.  (See Nestico Dep., 

Vol. 2, 475:22, et seq.)  Obviously, what Mr. Nestico’s counsel remembered from the 

deposition and repeated to Nestico is privileged.  It, by necessity, contains the mental 
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impressions of the lawyer.  The question did not, therefore, call for the disclosure of a 

“fact.”  That transcript has apparently been marked confidential in the domestic 

relations matter, and Plaintiffs’ counsel was attempting to improperly ascertain what 

Ms. Ghoubrial testified to.  

 The case cited by Plaintiffs as support for their assertion that Mr. Nestico should 

be forced to testify about what his lawyer told him about Ms. Ghoubrial’s deposition 

does not support that contention.  In Pales v Fedor, 8th Dist. Cuyahoga No. 106024, 

2018-Ohio-2056, 113 N.E.3d 1019, ¶ 18, the court of appeals addressed a trial court 

order commanding the attorney to disclose the names, addresses, and telephone 

numbers of certain of the lawyer’s clients as well as his IOTLA records.  The court stated, 

in pertinent part: 

A communication need not “pertain purely to legal advice” in order for it 
to be protected from disclosure by the attorney-client privilege. “[I]f a 
communication between a lawyer and client would facilitate the rendition 
of legal services or advice, the communication is privileged.” However, the 
privilege protects only attorney-client “communications” from disclosure, 
“it does not prevent disclosure of the underlying fact[s].” 

 
Id. at ¶ 23 (internal citations omitted).  Plaintiffs’ counsel did not question Mr. Nestico 

about the context of the attorney-client communication in which Mr. Nestico’s counsel 

relayed his impressions and recollection of Ms. Ghoubrial’s deposition testimony.  He is 

therefore unable to establish that the communication was not made to “facilitate the 

rendition of legal services or advice.” 

 Mr. Nestico should not be required to testify about what his lawyer told him 

about the deposition of Ms. Ghoubrial. 

4. KNR’s decision to file a lawsuit against chiropractor James Fonner. 
 
 Plaintiffs’ counsel asked: 
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Q. Why did you sue Dr. Phone ER [Fonner]?   
 
A. You know I can’t answer that. 
 
Q. You’re not going to answer the question about Mr. - - you’re , not 

going to answer the question about - -  
 
A. If you want to look, it’s on the docket.  I can’t talk about it. 
 
Q. And you’re not going to answer questions about your settlement 

with Rob Horton either, are you? 
 
(Nestico Dep., Vol. 2, 644:24 – 645:11.) 
 
 The question “Why did you sue Dr. [Fonner]” obviously seeks more information 

than is contained in the complaint. The factual foundations of the complaint are patent 

from the complaint itself, and the complaint is public record.  The question, however, 

sought the strategy behind filing the complaint. 

 KNR was represented by counsel in that suit.  KNR’s motivation/strategy (if there 

was one other than the recovery of the damages sought in the suit) is the result of 

attorney-client communication and is privileged.  Additionally, KNR’s motivation for 

suing Dr. Fonner cannot arguably lead to the discovery of admissible evidence because it 

is completely unrelated to the allegations asserted in this case.  Finally, James Fonner 

has given testimony in this matter by way of affidavit (previously filed and attached 

hereto as KNR Exhibit B). 

 After being subpoenaed to the office of Plaintiffs’ counsel for deposition, and 

being “interviewed” by Mr. Pattakos after he canceled the deposition without notice to 

Mr. Fonner, Mr. Fonner also told Mr. Pattakos that he “could not talk about the lawsuit 

because of a Confidentiality and Non-Disparagement Agreement.”  Despite Attorney 

Pattakos’s legal advice to Dr. Fonner that the Agreement “did not apply” to this case and 

that it was okay to discuss it, Dr. Fonner refused to do so.  Clearly, both parties to that 
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Agreement have the same understanding of the confidentiality obligations created by 

the Agreement. The complaint details the legal theories asserted against Mr. Fonner. 

Mr. Nestico should not be required to testify about his motivation/strategy in filing the 

suit.     

5. KNR’s respective termination of—and separation with—former 
attorneys and key witnesses Robert Horton and Paul Steele. 

 
 With regard to the case against Rob Horton, Plaintiffs’ counsel asked “I want to 

know what you settled the case for - - with Rob Horton.”  (Nestico Dep., Vol. 2, 645:17-

19.)  That settlement was confidential at the time of Mr. Nestico’s deposition, and 

Mr. Nestico was bound by the confidentiality agreement.  Since that time, the agreement 

has been provided to Plaintiffs’ counsel by Mr. Horton’s counsel at Mr. Horton’s 

deposition. Thus, further questioning regarding the terms of the settlement are not 

needed, nor are such questions relevant to the instant action. 

 With regard to Paul Steele, Plaintiffs’ counsel asked: 
 
 Q Why did you threaten to sue Paul Steele? 
  
 A What? 
 

Q. You had your attorney send a letter to Paul Steele, didn’t you? 
 
MR. MANNION: Objection 
 
Q. You had Mr. Coughlan send Paul Steele a letter, right? 
 
A. Yeah, he did, he sent him a lawyer [letter] 
 
Q. Why?  That letter is not confidential, we have a copy of it. 
 

* * * * * 
 
Q. You have a confidentiality agreement with Paul Steele? 
 
A. I do. 
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Q. Why? 
 
A. What do you mean, why? 
 
Q. Why do you have a confidentiality agreement with him. 
 
A. His lawyer asked for it. 
 
Q. What does it cover? 
 
A. I can’t answer, Peter. 

 
(Nestico Dep., Vol. 2, 647:3 – 648:17.) 

 The questions asked of Mr. Nestico were answered.  If Plaintiffs’ counsel was 

attempting to inquire as to the terms of the settlement, those are both confidential and 

are not relevant to the instant case. 

6. Nestico’s awareness of well-known racist stereotypes regarding black 
people and fried chicken. 

 
 Plaintiffs’ counsel tries to justify his ridiculous questioning of Mr. Nestico about 

an article related to the basis of the “Fried Chicken Stereotype” (Plaintiffs’ Exhibit 87, a 

copy of which is attached hereto as Exhibit C), by citing Mr. Nestico’s testimony that 

“* * * we are representing a lot of people that other firms don’t represent.  The lower 

socioeconomic.  They don’t have health insurance, can’t afford it.”  (Nestico Dep., Vol. 2, 

477:11-14.)  Plaintiffs’ counsel makes the leap that “lower socioeconomic” clients mean 

African-American clients—an obvious bit of racial stereotyping on the part of Plaintiffs’ 

counsel himself. 

 Plaintiffs’ Exhibit 86 evidenced the fact that one of KNR’s clients sold a gift card 

to the Macaroni Grill to a pawn shop.  (A copy of Plaintiffs’ Exhibit 86 is attached hereto 

as Exhibit D.)  KNR clients receive gift cards for completing a survey at the conclusion of 

the representation.  (Nestico Dep., Vol. 2, 573:2-4.)  In Exhibit 86, Nestico asked, “They 

CV-2016-09-3928 MOPP03/15/2019 15:30:49 PMMICHAEL, KATHRYN Page 9 of 28

Sandra Kurt, Summit County Clerk of Courts



Page 10 of 11 
 

don’t like Macaroni Grill?  Next time, get Popeye’s Chicken.”  The Macaroni Grill is 

obviously more expensive than Popeye’s Chicken, so a customer can get more food at 

Popeye’s than at the Macaroni Grill.  And, as Nestico explained, this email originated in 

the Youngstown office, and Popeye’s Chicken is the closet restaurant to the Youngstown 

office.   (Nestico Dep., Vol. 2, 574:12-14.) 

 The basis of the stereotype of fried chicken as a food eaten by African-Americans 

is not relevant to the instant suit.  The article, “Where Did that Fried Chicken Stereotype 

Come From?”—which attempts to document the basis of the stereotype—is one step 

removed from the actual stereotype, and Mr. Nestico’s view of whether that article is 

accurate is even further removed from the operative facts of this suit.  

 This questioning implied that Mr. Nestico is racist.  That line of questioning, in 

this case, is irrelevant, offensive, objectionable, and improper.  Mr. Nestico should not 

be compelled to be answer questions about the origins of the stereotype that African-

Americans like fried chicken. 

7. Why KNR dismissed its counterclaims against Plaintiffs a few days 
before Nestico’s deposition. 

 
 Plaintiffs now seek to compel Mr. Nestico’s testimony about why the KNR 

Defendants dismissed their counterclaims against Plaintiffs.  But this issue was resolved 

by agreement at deposition.  Plaintiffs’ counsel asked: 

MR. PATTAKOS: So as soon as you re-file your counterclaims, we can come 
back for Mr. Nestico’s deposition.  You’re agreeing to that? 
 
MR. MANNION: At a mutually convenient time, yes. 
 
MR. PATTAKOS: We gotta deal, Tom. 
 
MR. MANNION: Okay. 
 
THE WITNESS: No, you don’t. 
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MR. PATTAKOS: Well, let me just - - give me one - - 
 
MR. MANNION: On the counterclaim. 
 
MR. PATTAKOS: Right, on the counterclaim. 
 
THE WITNESS: He can ask me about the counterclaim when it comes. 
 
MR. MANNION: Yeah. 
 

(Nestico Dep., Vol. 2, 663:9-25.) 
 
Conclusion 

 
For the above stated reasons, Mr. Nestico should not be compelled to testify 

about any of the above issues. 

Respectfully submitted, 
     
/s/ George D. Jonson    
GEORGE D. JONSON (83926) 
MONTGOMERY, RENNIE & JONSON 
36 East Seventh Street, Suite 2100 
Cincinnati, Ohio 45202 
Tel: (513) 768-5220  
Fax: (513) 768-9220 
gjonson@mrjlaw.com 
       
Counsel for Defendants Kisling, Nestico  
& Redick, LLC, Alberto R. Nestico, and 
Robert W. Redick 

 
 
 
 

CERTIFICATE OF SERVICE 

 I hereby certify that on March 15, 2019, I electronically filed the foregoing with 
the Clerk of the Court using the CM/ECF system which will send notification of such 
filing to all attorneys of record. 
  
       /s/ George D. Jonson    
       GEORGE D. JONSON 
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